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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Application of Cellco Partnership d/b/a WT Docket No. 12-4
Verizon Wireless and SpectrumCo LLC For

Consent To Assign Licenses

Application of Cellco Partnership d/b/a
Verizon Wireless and Cox TMI Wireless.
LLC For Consent To Assign Licenses

e e e e S e S v

RCA - THE COMPETITIVE CARRIERS ASSOCIATION
PETITION TO CONDITION OR OTHERWISE DENY TRANSACTIONS

RCA — The Competitive Carriers Association (“RCA”) hereby petitions the Federal
Communications Commission (“FCC” or “Commission”) either to place conditions on any
approval of the subject applications or, in the alternative, to deny the applications. The
applications arise out of a series of related transactions (the “Transactions”) — one of which
proposes to assign valuable wireless spectrum from a potential speculator and both of which
propose to assign scarce spectrum to a potential warechouse. These Transactions must not be
approved without a full examination of both the facts surrounding the intent of the assignors in
acquiring the licenses at issue and the current spectrum utilization of the assignee, as well as the
application of rigorous conditions, specific to the potential competitive harms that they would
cause. Unconditional approval of the Transactions without appropriate conditions would
significantly undermine the stated FCC goal of ensuring meaningful competition in the wireless

industry. If Cellco Partnership d/b/a Verizon Wireless (“Verizon™) is permitted to acquire the
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spectrum currently held by SpectrumCo, LLC (“SpectrumCo™) and Cox TMI Wireless, LLC
(“Cox™) (collectively, the “Applicants™) without all of the conditions sought by RCA, the
markets for mobile wireless services, wholesale inputs (such as voice and data roaming), special
access and backhaul, spectrum on the secondary market, and content and wireless devices will be
substantially and negatively impacted. In support of this Petition, the following is respectfully
shown:

L INTRODUCTION AND SUMMARY

RCA is an association representing more than 100 competitive wireless providers across
the United States. Most of RCA’s members individually serve fewer than 50,000 customers.
RCA’s role as the leading voice for competitive carriers on legal and policy issues gives it a
unique perspective on the substantial harms that will accrue to competitive carriers if the
Transactions are allowed to proceed without a searching factual inquiry and stringent conditions
to mitigate their anti-competitive effects. As a result, RCA is a party in interest with standing to
submit this Petition.'

The Commission once again finds itself at a crossroads for the wireless industry. As the
Commission recognized in connection with the now-abandoned AT&T/T-Mobile transaction, the
retail market for wireless services has become an imbalanced contest between the Twin Bells —
the Verizon/AT&T duopoly — and the rest of the industry. While competitive carriers struggle to
take on the Twin Bell duopoly with limited spectrum, financial resources, and scale and scope,
Verizon is seeking to cement its position at the top by denying critical inputs to its competitors,
such as by hoarding additional spectrum in its already well-stocked warehouse, leaving smaller

spectrum-starved carriers to wither on the vine.

147 CFR. § 1.939a).

(9]
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The Commission must not accept Verizon’s untenable assertion that the Transactions do
not merit close scrutiny because they involve “only” spectrum. Quite to the contrary, the
Commission must conduct a robust review of the Transactions precisely because they involve
spectrum — which is the lifeblood of the wireless industry. The Transactions come at a time
when many carriers — Verizon being a notable exception — find themselves desperate for
additional useable spectrum resources to meet surging consumer demand. Verizon already holds
a commanding position with respect to usable spectrum under 1 GHz, and in spectrum that is
currently best suited to deploy 4G LTE services in the near term. Verizon freely admits that its
spectrum needs are met through at least 2015, but nonetheless seeks the Commission’s blessing
to hoard more valuable useable spectrum across the nation. These are not unassuming spectrum
assignments as Verizon has claimed in its Applications; the Transactions instead raise significant
competitive concerns, and must undergo a detailed review by the Commission.

The Commission also must investigate the substantial and material questions that are
raised regarding whether SpectrumCo is a speculator intent upon trafficking in spectrum for
profitable resale, rather than constructing and operating systems in the public interest. The
Commission must take a close look at any spectrum transferred from a speculator to a
warehouser. Comcast, for example, has been quite open about its true motives, which potentially
violate the Commission’s own rules, publicly stating that it “never really intended to build that
spectrum.” This disregard for the scarce public tax-payer resource that has been entrusted to it
is nothing new. Indeed, over the course of a nearly six-year period from license grant until

today, leading members of SpectrumCo have made repeated statements indicating their lack of

2 Josh Wein, “Comcast Never Planned to Build Out AWS Spectrum,” Communications Daily, 8
(Jan 6. 2012) (“Comcast Article™).
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dominates the most important input markets, a grant of the Transactions without significant
conditions, which must include spectrum divestitures where Verizon would warehouse
significant amounts of spectrum, will further fortify their supremacy with respect to spectrum
availability, voice and data roaming, special access and backhaul, and equipment availability.
Without reasonable access to these essential inputs, competitive carriers will be unable to
provide meaningful competition in the national marketplace, and the Commission must attach
conditions to remedy each of these potential harms. Importantly, the Transactions will also
remove four separate potential competitors, which will further untether the limited competitive
constraints on the Twin Bells in each of these input markets..

In addition to viewing the Transactions on a national level, the Commission should be
actively considering alternatives to its current spectrum screen, which, in its current form, is
broken. Any screen that the Commission uses must account for the substantial differences
between types of useable spectrum — and in particular consider the significantly increased value
of spectrum under 1 GHz and the lesser value of spectrum above 2.5 GHz. In the alternative, the
Commission must revise the screen to more accurately reflect the current availability of wireless
spectrum — particularly with respect to useable SMR spectrum and the 700 MHz D Block.

It is the Commission’s duty to determine whether or not the Transactions are in the public
interest. While the Applicants may suggest otherwise, the Transactions raise significant
questions regarding speculation and warehouseing, the undue concentration of spectrum in
Verizon, and the ability of Verizon to wield that spectrum as a weapon to the detriment of
competition in the industry. In order to approve this nationwide transfer of spectrum, the
Commission must conduct an exhaustive investigation and attach stringent conditions to the

Transactions to counteract any potential anti-competitive harms that may result.

N
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promoting competition, investment and innovation.”'" As part of its competitive analysis, the
Commission considers the important “input market for spectrum available for the provision of
mobile telephony/broadband services.”! This examination of spectrum is particularly important
right now. Presently, that market is stagnant at best, with little or no opportunities for
competitive providers or new entrants to gain access to spectrum suitable for the provision of
wireless broadband. Indeed, the Commission must ignore the Applicants’ cavalier attitude
towards these significant and potentially harmful Transactions, and conduct a searching factual
inquiry and a through and exhaustive review of the anti-competitive harms that would result.

As President Obama has written, and Verizon has acknowledged, America faces a
potential spectrum problem that threatens to stifle wireless growth and innovation.'” Sufficient
spectrum capacity is necessary to support the explosion of consumer data use that is happening
right now. Verizon properly recognizes this circumstance, noting that “data usage on networks
more than doubled in 2010,” and references a recent CTIA study that “again shows a doubling of

1_!3

consumers’ data usage” for 201 Yet, in the face of these indisputable facts, Verizon

somehow posits that the transfer of 20 MHz of prime usable spectrum, which it currently does

' Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993,
Fourteenth Report, 25 FCC Rcd 11407, § 251 (2010) (emphasis added) (“Fourteenth Report™).

" Applications of AT&T Inc. and Centennial Communications Corp. For Consent to Transfer
Control of Licenses, Authorizations, and Spectrum Leasing Arrangements, Memorandum
Opinion and Order, 24 FCC Red 13915, § 34 (2009) (“AT&T-Centennial Order™).

12 President Barack Obama, “Unleashing the Wireless Broadband Revolution,” Presidential
Memorandum (June 28, 2010), available at http://www.whitehouse.gov/the-press-
office/presidential-memorandum-unleashing-wireless-broadband-revolution; SpectrumCo PI
Statement at 6.

13 SpectrumCo PI Statement at 7.
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not have any plans to put to use in the near term,'* is no big deal. To the contrary, these
Transactions are a big deal to competitive carriers — and there are perhaps more to these
Transactions than meets the eye, as the Applicants continue to hide the ball regarding the new
cooperative relationships formed by the joint agreements among and between companies who
otherwise would be staunch competitors.

A. The Transactions Will Exacerbate Verizon And AT&T’s Spectrum
Dominance And Cement A Wireless Duopoly

Over the last five-plus years, the wireless industry has consolidated at an alarmingly rapid
rate. As a result, competitive carriers face ever-increasing obstacles to competing with the “Big
Two” carriers — Verizon and AT&T (the “Twin Bells”). The dominance of the Twin Bells in the
marketplace is visible by nearly any measure, including subscriber counts, industry EBITDA,
total revenues, quantity of prime spectrum and value of spectrum. For example, these two mega-
carriers enjoy a duopoly position in the wireless industry, sharing a combined 90 percent of
industry EBITDA, confirming that “the competitive landscape has continued to deteriorate in the

13 The wireless industry has passed the tipping point in terms of the national

last several years.
concentration of power, and the traditional market-by-market spectrum screen analysis fails to
properly assess the actual competitive imbalance. The Commission must recognize that the
dominant Verizon/AT&T duopoly — and their control of the lion’s share of prime broadband

spectrum — makes it increasingly difficult for new entrants or other smaller carriers to provide

effective competition in the industry. Spectrum is the lifeblood of wireless competition, and

' As discussed below, it is particularly troubling that Verizon seeks to stockpile spectrum for a
theoretical rainy day more than three years away, while competitive carriers desperately need
additional spectrum resources immediately.

'’ Peter Cramton, 700 MHz Device Flexibility Promotes Competition, (Aug. 9, 2010), attached to
Ex Parte Letter from Rebecca Murphy Thompson, General Counsel for Rural Cellular
Association, to Marlene H. Dortch, Secretary, FCC, filed in RM-11592 (Aug. 10, 2010).
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Companies from the wireless marketplace removes four separate potential competitors in both
the retail and wholesale national wireless marketplaces.

B. The Transactions Would Result In The Twin Bells Having An
Unprecedented Concentration Of Spectrum Resources

By any measure, the Transactions will result in an unprecedented concentration of
spectrum resources in two carriers. While AT&T’s commanding spectrum position has been
well-documented by the Commission,'® the Transactions would result in an even greater
concentration of spectrum in the hands of Verizon. This dominance is evident from any number
of viewpoints: (i) average spectrum holdings on a national basis; (ii) national MHz*POPs; (iii)
spectrum holdings in top markets; (iv) spectrum under 1 GHz; (v) spectrum suitable for 4G LTE
services; and (vi) book value of spectrum.

i The Transactions Would Exacerbate Verizon’s Dominant
Spectrum Position, Further Cementing A Wireless Duopoly

It is no secret that, “[a]t the national level,” Verizon and AT&T already “have the most
substantial spectrum holdings.”w With Verizon holding an average of 88 MHz nationally, and
AT&T holding an average of 94 MHz nationally,”” these two carriers dwarf the wireless
broadband spectrum holdings of all other carriers combined. The Twin Bells hold dominant
spectrum positions using the Commission’s MHz*POPs metric — with Verizon holding licenses

covering approximately 22 percent, and AT&T covering approximately 21 percent, of the total

18 See generally, Staff Analysis appended to Applications of AT&T Inc. and Deutsche Telekom
AG for Consent to Assign or Transfer of Control Licenses and Authorizations, Order, WT
Docket No. 11-65, DA 11-1955 (rel. Nov. 29, 2011) (“AT&T/T-Mobile Staff Analysis™).

' AT&T-Qualcomm Order § 45.

2 See Sprint Nextel Corporation Petition to Deny, Applications of AT&T Inc. and Deutsche
Telekom AG for Consent to Assign or Transfer of Control Licenses and Authorizations, WT
Docket No. 11-65 (filed May 31, 2011).
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MHz*POPs available for use in the provision of wireless broadband.”! Allowing these
Transactions to proceed would result in a remarkable 23 percent increase in Verizon’s proportion
of total national MHz*POPs, resulting in total coverage of approximately 27 percent of the
national MHz*POPs (from 22 to 27 percent). This is a matter of serious concern in light of the
Commission’s guidelines for ensuring effective competition in the nationwide wireless
broadband market, as discussed in the AT&7/Qualcomm transaction. In allowing AT&T to
acquire Qualcomm’s nationwide 700 MHz spectrum, the Commission concluded that the
“implementation of [that] transaction would still leave available for competitors at the national
level more than three quarters of the spectrum suitable for mobile voice or broadband.”**
However, the acquisition of SpectrumCo and Cox would allow Verizon to co-opt more than one
fourth of the available national MHz*POPs (thus leaving less than three quarters available for
competitors). And, even worse, when combined with AT&T’s holdings, the two carriers would
control nearly half of the national MHz*POPs.

The Twin Bells also dominate spectrum holdings in the top 100 markets, and the
Transactions will only further entrench Verizon in these major markets. Verizon and AT&T tip
the scales with 91 MHz and 100 MHz, respectively, in the top 100 markets, leaving their next

closest competitor, T-Mobile with 53 MHz, a distant blur in the rear-view mirror.”> In addition,

2 AT&T-Qualcomm Order 9 45. T-Mobile, the carrier holding the next largest amount of
spectrum, has under 15 percent of the national MHz*POPs. See Implementation of Section
6002(b) of the Omnibus Budget Reconciliation Act of 1993 Annual Report and Analysis of
Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile
Services, Fifteenth Report, 26 FCC Rcd 9664, 9§ 288, Chart 38 (2011) (“Fifteenth Report™).

22 AT&T-Qualcomm Order 7 45.

21p Morgan, Wireless Services: Overview of Carrier Spectrum Holdings, Mar. 30, 2011, at 3,
available at https://mm.jpmorgan.com/stp/t/c.do?i=62A4EB32&u=a p*d 569842 pdf*h -
ifi2213 (“J.P. Morgan Spectrum Study™).
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Block spectrum held by MetroPCS in a single market,’” and the 0 MHz held by Leap, the
contrast could not be more stark between the spectrum “haves™ and the “have-nots.”

So, spectrum holdings below 1 GHz are an important consideration. An equally
important consideration is the dominance by Verizon in spectrum that is best suited to provide
4G LTE services. Not all spectrum bands are available for LTE deployment at present. In fact,
LTE so far has only been commercially deployed on the AWS band by MetroPCS and AT&T
and on the 700 MHz band by Verizon. And, Verizon already has a commanding lead over other
carriers (including AT&T) in these prime 4G LTE bands, holding an average of 62 MHz of
spectrum currently available for 4G LTE deployment in the top 100 markets — which outpaces its
closest competitor, AT&T, by 46 percent.” If the Transactions are permitted to proceed,
Verizon would hold 56 percent more 4G LTE-ready spectrum in the top 10 markets than would
AT&T,* to say nothing of its staggering advantage over the 4G LTE spectrum positions of
small, rural and mid-tier carriers. What’s worse, rural and regional carriers are prohibited from
using their 700 MHz A Block spectrum as a result of the lack of interoperability caused by the
large national carriers locking out their competitors from the 4G LTE market. Given the critical
importance of 4G LTE services to consumers — and of carriers’ ability to compete for consumers
— the Commission must take a hard look at whether one carrier should be permitted to further

cement its dominant position in these important spectrum bands, particularly when the acquiring

32 MetroPCS holds a single 700 MHz A Block license covering Boston and other surrounding
ancillary markets.

33 Elizabeth Woyke, “Verizon To Enter 2012 As King Of ‘New Spectrum Landscape’”
Forbes.com (Dec. 20, 2011), available at
http://www.forbes.com/sites/elizabethwovke/2011/12/20/verizon-to-enter-2012-as-king-of-new-
spectrum-landscape/.

M 1d.
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A. The Commission Must Undertake A Robust Inquiry Into Whether The
Non-Operators Acted As Spectrum Speculators

The Commission has long recognized the public interest harms of spectrum trafficking.
Indeed, the Non-Operators’ Licenses are specifically subject to a prohibition on trafficking,
which the Commission defines as

obtaining or attempting to obtain an authorization for the principal
purpose of speculation or profitable resale of the authorization

rather than for the provision of telecommunication services to the
public or for the licensee’s own private use.*®

Based on public comments from Comcast in particular, it is quite clear that there was no
true intent for any of the Non-Operators to become facilities-based competitors. Shortly after
purchasing the Licenses in 2006, Comcast made its wireless intentions, or, more accurately, lack
of intentions, quite apparent. A Merrill Lynch analyst reported that Comcast “[made] it clear at
our annual media conference last week that the company has no intention of ‘being the fifth
cellular operator,’” and that “it did not anticipate embarking on any substantive buildout of the
spectrum in the near term and that it was willing to let the asset lie fallow for some years to

237

come.”™ " In subsequent years Comcast repeatedly indicated that it had no real intention of ever

using the Licenses to provide competition in the wireless market:

47 C.F.R. § 1.948(i)(1).

37 Heather Forsgren Weaver, “Leap, MetroPCS break into major markets with AWS spectrum,”
RCR Wireless (Sep. 25, 2006), available at
http://www.rerwireless.com/article/20060925/sub/leap-metropces-break-into-major-markets-with-
aws-spectrum/. This comment is telling because it demonstrates that the Non-Operators never
intended to build out this spectrum. Rather, it was a purely financial play for them.
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e In 2008, Comcast CEO Brian Roberts said, in response to a question about
Comcast’s plans for its AWS spectrum, that “the strategy has not changed and
that we’re studying what's the best way to utilize that, if at all.”**

e In 2009, Comcast CFO Michael Angelakis stated that Comcast “[didn’t] want to
be the seventh competitor in @ market that we think is mature from the voice side.
And it’s a huge economic investment, which we’re uncomfortable there’s a real
return for.”*

e In 2010, Angelakis stated that Comcast “[didn’t] need to own the [wireless]
network™ and “[didn’t] actually want to operate the [wireless] network.”*’

e In 2011, Angelakis again reiterated Comcast’s lack of interest in actually
providing service over the Licenses, stating that Comcast had “no desire to own a
wireless network™ and had “no desire to write large checks” to construct such a
network.*!

Perhaps most disturbing, when asked what the Transactions meant for Comcast’s wireless

2542

strategy, Angelakis plainly stated that “[Comcast] never really intended to build that spectrum.

Perhaps having let too much of the truth slip out, Comcast has attempted to back away from

3% Comcast Corporation Q4 2007 Earnings Conference Call Transcript (Feb. 14, 2008) (emphasis
added), available at http://seckingalpha.com/article/64684-comcast-corporation-q4-2007-
earnings-call-transcript.

% Statement of Michael J. Angelakis, Comcast Corporation, Goldman Sachs Communacopia
Conference, 5 (Sept. 16, 2009).

*0 Statement of Michael J. Angelakis, Comcast Corporation, Barclays Capital Investor
Conference, 9 (May 26. 2010).

41 Statement of Michael J. Angelakis, Comcast Corporation, Goldman Sachs Communacopia
Conference, 5 (Sep. 20, 2011).

2 Comeast Article 8.
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Transactions would violate this core public interest principle, particularly in light of the severe
shortage of available broadband wireless spectrum that is plaguing many carriers in the industry.

Both the Commission and many carriers have referenced the spectrum challenges facing
the wireless industry. Nonetheless, Verizon continues to trumpet its strong spectrum position,
noting that it is not in need of spectrum in the immediate or near term, nor is it in danger of
failing to meet foreseeable capacity demands on its network.”® Indeed, in the SpectrumCo PI
Statement, Verizon openly admits that it “has sufficient spectrum to meet its immediate needs,
and generally to meet increased demands until 2015.”" Allowing Verizon to add to the stockpile
of spectrum in its warehouse would be contrary to the public interest. The Commission has a
“unique responsibility to ensure that spectrum is allocated in a matter that promotes actual
competition and that incentives are maintained for innovation and efficiency in the mobile
services marketplace.”52 The Commission must be mindful of this critical goal and ensure that it
does not permit Verizon to warehouse spectrum in anti-competitive amounts that result in
damage to the industry. This is especially true when the industry is starved for spectrum and
Verizon may be engaging in the Transactions for anti-competitive reasons.

Verizon has no near-term need for additional spectrum because it is not using large
portions of the spectrum that it already has. For example, Verizon already possesses 20 MHz

AWS licenses covering nearly half the country. Yet, it is RCA’s understanding that Verizon

*0 Verizon previously indicated that it currently has strong spectrum holdings and that any
spectrum shortage it would face in the absence of new allocations “is five to ten years down the
road.” Rich Karpinski, 714 2011: Genachowski, Hutchison Push Hard on Spectrum,
TIA2011CONNECTED (May 20, 2011), available at: http://tia201 1 connected.com/stories/tia-
201 1-genachowski-hutchison-push-hard-on-spectrum-0520/.

5l SpectrumCo PI Statement at 13.
52 AT&T/Qualcomm Order 9§ 30.
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Commission must require Verizon to provide specific details on a market-by-market, band-by-
band basis of what spectrum it is currently using. Only then can the Commission make an
appropriate determination as to whether it is in the public interest to assign Verizon the
SpectrumCo and Cox spectrum. As noted above, the Commission has a responsibility to ensure
that spectrum, as a public tax-payer resource, is allocated and utilized in a fair manner. An
exhaustive analysis of Verizon’s spectrum use — or non-use — would allow the Commission the
critical data that it needs to make this determination.”’

Verizon also has offered no concrete plans for the use of the spectrum it proposes to
acquire in this latest spectrum grab. In contrast, the Commission found AT&T to have offered
an appropriately concrete buildout plan in the AT7&7/Qualcomm Order. In that proceeding, RCA
noted its concerns regarding possible spectrum warehousing. The Commission did not dismiss
these concemns, but rather cited AT&T’s concrete plan for using the Qualcomm spectrum to
support and enhance its ability to provide mobile broadband services over its LTE network, with
services over the band commencing as early as 2014.°® Just as the Commission is charged by
statute to deter warehousing of spectrum, the Act also obligates the FCC to “promote . . . rapid

2559

deployment of new technologies and services.””” The Applications fall far short of enabling the

Commission to meet this standard. Verizon has only offered vague suggestions that the

37 RCA reserves the right to file further comments when this important missing information is
supplied.

I AT&T/Qualcomm Order 9 89.
%47 U.S.C. § 309()(4)(B).
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